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Bridgett, Marcus, VIahos & Rudy by Douglas H Barton and Susan C.
Barton, Attorneys, for Regents of the University of California.

Before Blair, Chair; Hesse and Caf frey, Menbers.
| DECI Sl ON |

CAFFREY, Menber: This case is_befofe the Public Enpl oynent
Rel ations Board (PERB or Board) on appeal by the San Francisco
I nterns and Residents Association/California Association of
| nterns and. Resi dents/ Service Enpl oyees | nternational Union, AFL-
CIO (SFIRA) of the PERB admi nistrative |aw judge's (ALJ) denial
of its petition for certification (attached hereto) of a
bargaining unit of all housestaff enployed in the training
prograns in clinical departnments of the University of California,
San Franci sco.

The Board has reviewed the entire record in this case,

i ncl udi ng the proposed decision, transcript, exhibits, SFIRA's



appeal and the Regents of the University of California' s response
thereto. The Board finds the ALJ's findings of fact and
conclusions of law to be free of prejudicial errof and adopts
themas the decision of the Board itself.
ORDER
The petition for certification filed in Case

No. SF-PC-1048-H is hereby DI SM SSED.

Chair Blair and Menber Hesse joined in this Decision.
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VI ahos & Rudy by Douglas H Barton and Susan Barton, Attorneys;
Ofice of the General Counsel by Janes Odell, Managing University
Counsel, for the Regents of the University of California,
Before JAMES W TAMM Adm ni strative Law Judge.
PROCEDURAL HI STORY

On Novenber 29, 1990, the San Francisco Interns and
‘Resi dents Associ ation/ California Association of Interns and
Resi dent s/ Servi ce Enpl oyees International Union (Petitioner)
filed a petition for certification seeking a bargai ning unit of
all housestaff enployed in the training progranms in clinical
departnents of the University of California, San Francisco
(UCSF). On January 11, 1991, the Regents of the University of
California (UC or University) filed its response opposing the
appropri ateness of the requested bargaining unit. The University
based its opposition upon an earlier decision of the Public
Enpl oynent Rel ations Board (PERB or Board) which held that a

systemm de bargai ning unit of housestaff was appropriate. (In

Thi s proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopted by the Board




the matter of Unit Determnation for Housestaff FEnployees of the
University of California (1983) PERB Decision No. 306-H
(Housestaff #1)! pursuant to Chapter 744 of the Statutes of 1978
(H gher Education Enpl oyer - Enpl oyee Rel ations Act).?)

A settlenment conference was held on February 25, 1991,
however, the matter remained unresolved. Seven days of form
hearing were held between July 15 and Cctober 8, 1991. After
several party initiated continuances, briefs were filed and the
case was submtted for decision on February 24, 1992.

1 SSUES

(1) |Is a bargaining unit limted to housestaff at UCSF
appropriate?

(2) If a local UCSF bargaining unit is appropriate, should
housestaff at hospitals not owned or operated by UCSF be included
in the unit?

El NDI EA

UCSF is one of five nedical schools operated by the
University. Wthin the UCSF nedical school, various prograns or
‘departnments offer residencies in different areas of study (e.g.,
pedi atrics, surgery, anesthesiology, internal nedicine, etc.).
Each of the various prograns or departnents within UCSF operate

with a great deal of autonony.

'The San Francisco Interns and Residents' Association was a
party to this earlier decision.

’The Hi gher Education Enpl oyer - Enpl oyee Rel ations Act (Act)
Is codified at Governnent Code Section 3560 et seq. Any _
statu}pr% references are to the Governnent Code unl ess otherw se
speci fi ed.



UCSF owns and operates two nedical centers. The opportunity
for housestaff to gain experience in a variety of environnents
wWth a divérsity of patients and, expertise in various diagnostic
or therapeutic procedures, is limted within UCSF owned and
operated facilities. UCSF therefore arranges with other outside
facilities, such as the Veterans Adm ni stration Hospital, San
Franci sco General Hospital or Childrens' Hospital, for housestaff
to rotate through those facilities. These outside facilities are
considered either "affiliated" or "integrated" with the UCSF
nmedi cal school, dependi ng upon the anmount of i nvol vement UCSF has
in their operation. Virtually all progranms at UCSF rotate
housestaff through outside affiliated or integrated facilities,

whi ch are not owned or operated by UCSF.?3

3The enpl oyee status of medical students while they are in
rotation assignnments in hospitals not owned or operated by the
University was not resolved by Housestaff #1.  The stipulations
in that decision provided:

The unit includes only those persons on the
payroll of the University of California and
wor ki ng at hospitals owned and operated by
the university, provided that residents on
the payroll of the university working at the
Vet erans Adm nistration Hospital |ocated in
San Francisco, California shall not be
excluded fromthe unit under the provisions
of this paragraph. Further, this stipulation
shall be w thout prejudice to the position of
any party as to whether residents at the San
Franci sco CGeneral Hospital or the Los Angel es
County Harbor/UCLA Medical Center should be
included in the unit if and when they are put
on the payroll of the university.

In Regents of the University_of California v. Public Enploynent
Rel ati ons Board (1986) 41 Cal.3d 601 [224 Cal .Rptr. 631], the
Court upheld the Board's earlier determ nation that housestaff
"who are paid by the University while participating in a

3



The progranms throughout the UC systemall receive
accreditation pursuant to a national accreditation organization.
The requirenehts for accreditation for individual prograns are
national in scope. Therefore, a pediatrics programat UC Davis
will have simlar nininunwrequirenenfs to one at UCSF
| ndi vi dual prograns are, however, able to establish their own
requi renents for conpletion of a residency program above and
beyond those national standards.

Wi | e program educational requirenents are simlar, working
conditions may differ from nedical school to nedical school and
programto programw thin each.school. Most ﬁnrking condi tions
are controlled either at the systemnmi de |level or at the program
level. Very few conditions are determned at the nedical schoo
| evel . For exanple, salaries are set pursuant to a single
systemm de sal ary schedul e established by the University's
.systenmjde adm nistration. Disability insurance is another
exanpl e of control by systemm de adm nistration. \Wen |oca
housestaff chapters sought to negotiate disability insurance
pl ans with individual nedical schools, the nedical schools did
not have the authority from systemmM de adm nistration to devel op

i ndividual plans. As a result, the housestaff organizations

residency programat a clinical institution or hospital owned or
operated by the University" was an enpl oyee as defined by section
3562(f) of the Act. On remand fromthe Suprene Court (Regents of
the University of California (1986) PERB Deci sion No. 283a-H),
the Board referred to University affiliated hospitals in its

deci sion. However, the term "affiliated" appears to have been
used by the Board in a generic sense and not given the -

speci alized neaning attributed to the parties in this current
[itigation.



devel oped their own plan unassociated with the University. There
have al so been sone recent systemwi de efforts to deal with the
oppressi ve work hours of nobst housestaff.

Many ot her working conditions, such as on call assignnments,
nmeal all owances, vacation schedul es, sleeping roomavailability,
anount and types of support staff, rotation schedules, |oca
fl oat systens, needle stick policies, noonlighting arrangenents,
etc., are all determned by individual progranms, rather than at
the nedi cal school |evel or system de.

The working conditions for housestaff at hospitals not owned
-or operated by UCSF are largely outside the control of the
medi cal school adm nistration. However, on occasion, program
adm ni strators have had sone influence changing conditions at
t hose hospitals.

The Petitioner has dealt with the UCSF | abor relations
adm ni strators since at |east 1981-82, over matters of concern to
housestaff at the nedical school. For the nost part, however,
the.concerns rai sed were so localized to individual prograns that
the UCSF | abor relations representatives |acked authority to
resolve the issues. Petitioner has nore successfully dealt with
i ndi vidual prograns to attenpt to resolve issues. Petitioner has
had only mnimal contacts with systemm de |abor relations
representatives on matters of concern to housestaff.

Allen Brill, Petitioner's Executive Director, testified that

one of the Petitioner's goals, since at |east 1986, has been to

represent housestaff at all of the UC nedical schools. To that



end, active chapters have been established at UC Irvine, UC Davis
and UCSF. It has also initiated contacts at UC Los Angel es and
UC San Di ego.

| ndi vi dual prograns have great autonony regarding adm ssion
requirenents. Housestaff are accepted into prograns through
a National Resident Matching Program (NRWMP). Through this
mat chi ng process, nedical schools and housestaff all rank their
preferences, then NRW tries to match housestaff preferences with
nedical school preferences. To that extent, various UC nedical
schools may conpete with each other for the top students.

Renmedi ati on of individual performance difficulties on the
part of housestaff is handled on én i ndi vi dual program basis. At
UCSF, there is no conmon set of enployee files for housestaff.

Rat her, applications, evaluations and individual performance
assessnents are naintai ned mﬁthin t he individual prograns.

There is very little evidence of interchange anong
housestaff at various UCSF progranms. There is even |ess evidence
of interchange anong housestaff at various UC nedi cal schools.

DI SCUSSI ON

The criteria for determ ning appropriate units is set forth
in section 3579(a) of the Act. The statute requires
consi deration of nunmerous factors, such as comunity of interest,
the effect the proposed unit will have on the neet and confer
relationship, the efficiency of operations of the enployer,
conpatibility with the obligation to serve students and the

public, the objective of providing enployees the right to

6 .



effective representation and the inpact of fragnentation and
proliferation of units.
Section 3579(c) al so provi des:

There shall be a presunption that al

enpl oyees within an occupational group or
groups shall be included within a single
representation unit. However, the
presunption shall be rebutted if there is a
preponderance of evidence that a single
representation unit is inconsistent with the
criteria set forth in subdivision (a) or the
pur poses of this chapter.

I n Housestaff #1, the Board concluded a systemw de unit was
appropri ate:

Enpl oyees placed within this unit are subject
to specially designed hiring criteria and
training requirenents. Incunbents in each of
t he proposed classifications nust, as a
condition of their enploynent, possess an
advanced prof essional degree. Thus, they
share skills, education and qualifications
whi ch are uni que anong university health-
care enployees. They are bound by the comon
goal of providing health services in
university hospitals and, in so doing, are
involved in a specialized manner with the
university's basic public service m ssion.
They are enployed in university-owned and
operated hospitals and therefore have simlar
wor ki ng conditions, job duties, supervision
and training. Mreover, they are subject to
the sane systemwi de classification schene,
wage scal es and conpensation pl an.

Subsection 3579(c) of HEERA creates a
presunption that all enployees within an
occupational group or groups should be
included in a single representation unit

unl ess there is a preponderance of evidence
that such a unit would be inconsistent with
the Act. The record reveals that enpl oyees
in the systemw de housestaff unit share a
significant occupational community of
interest. The grouping of enployees on the
payroll of the university and working at the
hospitals indicated in the stipulation wll

7



both facilitate the collective bargaining
process and pronote the efficient operations
of the university. Additionally, the
systemm de housestaff unit will avoid
fragnmentation of enployee groups and
unnecessary proliferation of units.

Based on the foregoing facts and di scussion,
we conclude that a systemw de unit of
housest aff enpl oyees who are on the UC
payrol |l and enployed at hospitals indicated
in the stipulation is appropriate.

The Board's decision was based upon a nunber of factua
stipulations entered into by the parties and accepted by the
Board. There have been no significant changes to the stipul ated
facts since the tine of the earlier hearing. Wile the doctrine
of res judicata is not applicable and therefore does not bind the
parties to the earlier holding, the earlier Board decision is
certainly persuasive and entitled to great weight.*

In Regents_of the University_of California (1986) PERB

Deci sion No. 586-H, the Board held that previous unit

determ nations are binding only to the extent that circunstances
and Board precedent remain the sanme. |In that case, the union
denonstrated substantial changes in the duties and working

conditions of the enployees in question since the tinme of the

“In the State of California (Departnent of Personne
Admnistration) (1989) PERB Decision No. 727-S, the Board held
that res judicata was not applicable in a unit determ nation
proceedi ng based upon stipul ations because it _

did not involve the regular type of civil or
adm ni strative action brought against a
respondent - def endant party, and the judicia
or admnistrative adjudication of a disputed
i ssue in such an action.

8



earlier decision and was therefore granted a separate unit. In
t he case at ‘hand, Petitioner has not been able to do that.

Whil e Petitioner has anply denonstrated that a local unit is
a viable unit, it has not overcone the presunption that a
systemnM de unit is nore appropriate. |In order to rebut the
presunption of a systemm de unit, Petitioner nust denonstrate by
a preponderance of the evidence that a systemmde unit is

inconsistent wwth the statutory unit criteria or the purposes of

t he Act. Faced with an earlier Board decision that a systemM de

unit was, in fact, consistent mﬂfh the Act, it would take a

remar kabl e reversal of facts to denonstrate that such a unit was
now i nconsi stent.

Al t hough counsel for Petitioner nmakes strong argunents about
the local nature of the issues that arise and the difficulty of
assenbling representatives fromall the nedical schools due to
their work schedul es, those argunents are countered to a great
degree by the University's experience with other systemm de
health care units. Both nurses and patient care technica
enpl oyees are represented in systemM de bargaining units.
Systemwi de col | ective bargaining agreenents contain systemu de
standards for nost itenms covered, but necessarily allow for |oca
variations in inplenentation when the parties find it
appropriate. For exanple, the agreenents provide standards for
bul l etin boards, but placenent of themis a local matter, as are
such itens as scheduling, shift assignnents, and approval of

vacation tine.



Therefore, many of the programissues could be dealt with at
a program level without the necessity of assenbling statew de
negotiating teanms. Furthernore, if simlar |ocal housestaff
units were created at each UC nedi cal school, far nore total tine
“woul d be expended dealing with the sane issues in five different
sets of negotiations. A systemmMde unit is also consistent with
Petitioner's goal of representing all housestaff within the UC
system

CONCLUSI ON

Regardl ess of Petitioner's strong show ng that a' | ocal UCSF
~unit would be viable, Petitioner has not denonstrated that the
systemm de unit originally approved by the Board in Housestaff #1
is inconsistent with the statutory unit criteria or the purposes
of the Act. The petition should therefore be dism ssed. Because
the petition is being dismssed, it is unnecessary to decide
whet her housestaff at non-University owned or operated hospitals.
are enpl oyees under the Act and/or should be included in a
bar gai ni ng unit.

PROPOSED ORDER

Based upon the foregoing and the entire record in this case,
IT I'S ORDERED that the Petition for Certification filed in this
| case is DI .SM SSED.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the

Board itself at the headquarters office in Sacranento within 20

10



days of service of this Decision. In accordance with PERB

Regul ations, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Reg., tit. 8,
sec. 32300.) A do‘cument is considered "filed" when actually

recei ved before the close of business (5:00 p.m) on the |ast day

set for filing ". . .or when sent by telegraph or certified or
- Express United States mail, postmarked not later than the |ast
day set for filing . . . ." (See Cal. Code of Regs., title 8,

sec. 32135; Code Cv. Proc., sec. 1013 shall apply.) Any
statenent of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceedi ng.
Proof of service shall acconpany each copy served on a party or
filed wth the Board itself. (See Cal. Code of .Regs., tit. 8,
secs. 32300, 32305 and 32140.)

Dated: April 6, 1992 , 7”%

Janes W Tamm
Adm ni strative Law Judge
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